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[45  CFR  Part  166] 

STATE  ADULT  EDUCATION  PROGRAMS 
Maintenance  of  Effort 

AGENCY:  Office  of  Education,  HEW. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  pre¬ 
scribes  new  maintenance  of  effcM't  re¬ 
quirements  and  provisions  for  waiver  for 
maintenance  of  effort  for  State  adult 
education  programs.  Under  existing  reg¬ 
ulations  no  payment  could  be  made  to  a 
State  that  failed  to  maintain  its  previous 
year’s  level  of  effort.  The  proposed  rule 
would  allow  a  State  an  opporunlty  to 
deviate  from  the  maintenance  of  effort 
requirements  with  a  corresponding  re- 
ductl(m  ot  Federal  fimds,  if  any.  to  be 
determined  by  the  nature  of  the  circum¬ 
stances  causing  the  deviation. 

DATES:  Comments  on  or  before  Octo¬ 
ber  17, 1977. 

ADDRESSES:  Comments  should  be  ad¬ 
dressed  to  Paxil  V.  Delker,  V£.  Ofllce  of 
Elducatlon,  Regional  Office  Building  No. 
3,  7Ui  and  D  Streets  6W..  Room  5056, 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Paul  V.  Delker,  202-245-2278. 

SUPPLEMENTARY  INFORMATION: 
Under  the  authority  cxmtalned  in  section 
307(b)  of  the  Adult  Education  Act.  20 
UE.C.  1206,  and  section  431A  of  the  Gen¬ 
eral  Education  Proxisixxis  Act.  20  UB.C. 
1232,  as  amended  by  sectlxm  323  of  I*ub. 
L.  94-482,  the  Elducatixm  Amendments  of 
1976,  the  (Commissioner  of  Education, 
with  the  approval  of  the  Secretary  of 
Health,  Education  .and  Welfare,  pro¬ 
poses  to  amend  {  166.51  et  seq.  of  the 
regulations  for  State  Adult  Education 
Programs  (45  (CFR  Part  166)  to  estab¬ 
lish  new  requirements  for  maintenance 
of  effort  by  States  and  their  political 
subdivisions. 

Summary  of  the  amended  mainte¬ 
nance  of  effort  requirement  and  provi¬ 
sions  tor  waiver.  Under  existing  regula¬ 
tions  for  the  administration  of  the  Adult 
Educatlcm  Act,  the  State  must  certify 
that  there  will  be  available  for  expendi¬ 
ture  by  the  State,  including  its  political 
subdlvlslxms.  for  adult  educatlcm  from 
ncm-Federal  sources  dining  the  fiscal 
year  for  which  the  allotment  is  made  an 
amount  equal  to  not  less  than  the  total 
amount  expended  for  such  purposes  from 
such  sources  during  the  preceding  fiscal 
year. 

The  proposed  regulation  provides  that 
the  State  shall  certify  that  there  was 
available  for  expenditure  by  the  State 
for  adult  education  from  non-Federal 
sources  for  the  preceding  fiscal  year  an 
amoimt  which  was  not  less  than  the 
fiscal  effort  per  student  or  the  aggregate 
amoimt  expended  for  such  purposes  from 
such  sources  during  the  second  preced¬ 
ing  fiscal  year.  Accordingly,  the  States 


may  compute  maintenance  of  fiscal 
effort  on  either  a  per  student  or  aggre¬ 
gate  expenditure  basis. 

In  addition,  the  proposed  regulations 
provide  for  three  types  of  exceptions 
through  a  notification  or  waiver  process. 
First,  a  State  is  allowed  a  maximum  per¬ 
centage  reduction  in  fiscal  effort  of  five 
percent  below  the  base  year  for  the  years 
for  which  the  Act  Is  In  effect.  A  percent¬ 
age  reduction  is  computed  by  dividing 
the  amount  of  the  reduction  for  the  pre¬ 
ceding  year  by  the  amount  of  the  State’s 
expenditures  in  the  base  year.  The  use 
of  a  percentage  reduction  by  the  State 
will  not  cause  a  corresponding  reduction 
in  the  piederal  share. 

Secondly,  the  proposed  regulations 
Commissioner  may  waive  the  mainte¬ 
nance  of  effort  provision  for  exceptional 
circumstances.  Exceptlcmal  circum¬ 
stances,  which  carry  a  penalty  of  pro 
rata  reduction  of  the  Federal  allocatlim. 
include  situations  where  the  State  edu¬ 
cational  agency  or  l<x:al  educational 
agency  had  at  least  some  control  of  the 
events  resulting  in  decreased  expendi¬ 
tures,  but  nevertheless  made  a  reason¬ 
able  effort  in  a  timely  fashion  to  cinnply 
with  the  maintenance  of  effort  require¬ 
ment. 

Thirdly,  the  proposed  regulations  con¬ 
tain  the  standards  by  which  the  Com¬ 
missioner  may  waive  the  maintenance  of 
effort  provision  for  very  exceptlcmal  cir¬ 
cumstances.  Very  exceptional  circum¬ 
stances.  which  do  not  carry  a  penalty  of 
pro  rata  reduction  of  the  Federal  alloca¬ 
tion.  include  situations  where  the  State 
educational  agency  or  local  educational 
agency  had  no  control  of  the  events  re¬ 
sulting  in  decreased  expenditures,  but 
made  a  reasonable  effort  in  a  timely 
fashion  to  comply  with  the  maintenance 

effort  requirement. 

The  i»x>po6ed  regulations  also  provide 
that  in  the  event  the  Commissioner 
determines  that  it  would  not  be  equitable 
to  grant  a  waiver  for  very  exceptional 
circumstances,  the  Ccmimlssioner  may 
grant  a  waiver  for  exceptional  circum¬ 
stances. 

The  regulations  provide,  however,  that 
the  Commissioner  will  not  consider  a 
waiver  to  be  equitable  to  reflect  excep¬ 
tional  or  very  exceptional  circumstances 
unless  the  State  agrees  to  restore  future 
expenditure  levels  to  the  level  which 
existed  prior  to  the  fiscal  year  for  which 
the  waiver  was  granted. 

Fcblic  Commxnt  to  th*  Notice  of  Intent 
To  Issue  Regulations 

As  a  first  step  in  the  regulation  process, 
the  Commissioner  published  a  Notice  of 
Intent  to  Issue  Regulations  in  the  Fed¬ 
eral  Register  on  November  22,  1976  (41 
PR  51550-51559) .  The  public  was  invited 
to  offer  comment,  advice  and  guidance  to 
the  Office  of  Pklucatlon  in  response  to 
identified  or  other  issues  relating  to  the 
developnnent  of  regulations  for  this 
amendment.  The  suggestions  received 
from  the  public  have  been  given  consid¬ 
eration  in  the  preparation  of  this  pro¬ 
posed  rule. 

The  public’s  comments  and  the  Com¬ 
missioner’s  responses  to  these  comments 
are  summarized  as  foUows: 


Issue  (a) — Aggregate  Expenditures. 
Should  aggregate  expenditures  be  caa- 
sldered  on  an  individual  or  a  statewide 
basis? 

Comment.  One  State  agency  com¬ 
mented  that  it  was  its  commitment  to 
provide  total  matching  funds  for  the 
program  rather  than  to  require  match¬ 
ing  from  local  educational  agencies.  This 
practice,  they  assure,  has  proved  attrac¬ 
tive  to  local  educational  agencies  and  has 
resulted  in  more  adults  receiving  much- 
needed  basic  education  programs. 

Response.  Since  the  legislation  refers 
to  aggregate  expenditures  by  tlie  State 
from  non-F^eral  sources,  the  Commis¬ 
sioner  has  interpreted  this  to  mean  ex¬ 
penditures  on  a  statewide  basLs. 

Issue  (b) — Per  Pupil  Expenditures.  Is 
there  any  Justifiable  basis  for  using  per 
pupil  expenditures  in  determining  main¬ 
tenance  of  effort? 

Comment.  Several  comments  were  re¬ 
ceived  with  the  recommendation  that  per 
student  effort  not  be  used  to  determine 
maintenance  of  effort.  Reasons  given 
were  that  adult  student  open  enrollment 
concepts,  non-flxed  hours  of  instruction, 
flexible  scheduling,  and  ADA  ADM  fac¬ 
tors  for  adults  are  not  general  measures 
of  student  enrollment. 

Response.  Because  the  statute  provides 
for  the  option  of  the  States’  using  per 
pupQ  expenditure  in  determining  that 
effort  has  been  maintained,  the  regula¬ 
tion  must  also  provide  for  this  alterna¬ 
tive.  The  State  may,  however,  continue  to 
use  the  aggregate  expenditure  method. 

Issue  (c) — Waivers.  What  constitutes 
“excepti<mal”  or  “very  exceptional’’  cir¬ 
cumstances  in  determining  w’aiver  of  the 
maintenance  of  effort  requirement? 

Comment.  A  local  educational  agency 
responded  that  cmiditions  such  as  strikes 
involving  in-school  services,  school  clos¬ 
ings,  statewide  strikes,  and  increased 
costs  for  non-controllable  budget  items 
(such  as  fuel)  could  reduce  the  amount 
available  for  adult  education  and  that 
these  examples  should  be  Included  in  the 
criteria  governing  very  exceptional 
circumstances. 

Response  {§  166.54  and  166.55.  Consid- 
eratlim  has  been  given  to  each  of  these 
situations.  These  proposed  regulations 
provide  that  exceptional  circumstances^ 
include  situations  where  the  State  edu- * 
cational  agency  or  l(x*al  educational 
agency  had  at  least  some  control  of  the 
events  resulting  in  decreased  expendi¬ 
tures.  Very  exceptional  circumstances  in¬ 
clude  situations  where  the  State  educa¬ 
tional  agency  or  local  educational  agency 
had  no  control  of  the  events  resulting 
in  decreased  expenditures. 

Citations  of  legal  authority.  As  re¬ 
quired  by  section  431(a)  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1232 
(a) ) ,  a  citation  of  the  statutory  or  other 
legal  authority  for  each  section  of  the 
regulation  has  been  placed  in  paren¬ 
theses  on  the  line  following  the  text  of 
the  section. 

Invitation  to  comment.  Interested  per¬ 
sons  are  Invited  to  submit  comments, 
suggestions,  and  recommendations  to  be 
considered  prior  to  the  Issuance  of  the 
final  rule.  Commoits,  suggestions,  or  rec¬ 
ommendations  may  be  sent  to  the  ad- 
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dress  given  at  the  beginning  of  this  nn> 
tlce.  All  comments  received  on  or  before 
October  17.  1977,  win  be  considered.  AB 
comments  submitted  wlU  be  available  for 
public  inspection  both  during  and  after 
the  comment  period.  In  Room  5056.  Re¬ 
gional  Office  Building  S,  7th  and  D 
Streets  SW.,  Washlngttm,  D.C,  between 
8:30  am.  and  4:00  pm..  Monday 
through  Friday  of  each  week. 

Authority.  This  proposed  rule  Is  Issued 
under  the  authority  of  section  307(b) 
of  the  Adult  Education  Act.  20  UB.C. 
1206,  and  section  4S1A  of  the  General 
Education  Provisions  Act,  20  UB.C.  1232, 
as  amended  by  section  323  of  Pub.  L. 
94-482,  the  Educatlcm  Amendments  of 
1976. 

Notx. — Office  ot  Education  ba*  deter¬ 
mined  that  this  document  does  not  contain 
a  major  proposal  requiring  preparation  of 
an  Inflation  Impact  Statement  under  Ezecu- 
Uve  Order  11831  and  OaCB  Circular  A-107. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  IS. 400,  Adult  Education — Orants 
to  SUtes.) 

Dated:  July  7, 1977. 

Ermbst  L.  Botbb, 

.  UJS.  Commistioner  of  Education. 
Approved:  August  27, 1977. 

Hals  Champion. 

Acting  Secretary  of  Health. 
Education,  and  Welfare. 

PART  166— STATE  ADULT  EDUCATION 
PROGRAiAS 

In  the  table  of  contents  preceding  the 
regulations,  certain  section  and  subpart 
designations  are  amended  or  added  to 
read  as  follows: 

Amend  title  of  Subpart  E  and  add  the 
following  new  sections: 

Subpert  E — Federal  Financial  ParOdpatjon; 
Payments  and  Repofta 

Sec. 

10S.48  Approved  State  plan  as  a  condition 
for  payment. 

16S.47  Bepoi^ 

Amend  title  of  Subpart  F  and  add  the 
following  sections : 

subpart  F — Maintenance  of  Effort 
166.61  llalntenanoe  of  effort. 

166.63  Withholding  of  payments. 

166.63  Allowable  peroentage  reduction. 

166.64  Waiver  of  maintenance  of  effort  un¬ 

der  exceptional  circumstances. 
166.56  Waiver  of  maintenance  of  effort  un¬ 
der  very  exceptional  circum¬ 
stances. 

166.66  Restoration  of  expenditure  levels'. 

166.67  Deflnltions  for  Subpart  F. 

§  166.27  [Amended] 

2.  In  S  166.27  the  cross  reference  to  the 
reporting  requirements  regulation  Is 
changed  from  S  166.52  to  {  166.47. 

3.  The  title  of  Subpart  E  is  amended  to 
read  as  follows: 

Subpart  E — Federal  Financial  Participation; 
Payments  and  Reports 

4.  Section  166.51  is  renumbered  and 
amended  to  read  as  follows: 

S  166.46  Approved  State  plan  as  a  con- 
dhion  for  payment. 

Payments  to  States  imder  the  Act  will 
be  made  only  aftor  the  Conunlasioner  has 


approved  ttia  Slata  plaa  aolmilNad  in 
aooordanoa  with  the  requlremepta  of  tlw 
Act.  theee  regulattona.  and  tha  OEPK,  ^ 

8  166.52  [Renumbered  |  166b47] 

5.  Section  166.52  Reports  Is  renumbered 
i  166.47  and  transfer!^  In  toto  to  Sub- 
paiiE. 

6.  Subpait  F  and  new  Si  166.51 
through  166.57  are  added  as  follows: 

Subpart  F — Maintenance  of  Effort 
8  166.51  Maintenance  of  eff<^ 

A  State  shall  maintain  Its  fiscal  effort 
on  either  a  per  student  basis  or  on  an 
aggregate  expenditure  basis  for  adult 
education  from  all  nmi-Federal  sotirces 
compared  to  the  amount  expended  from 
all  non-Pederal  sources  In  the  previous 
year. 

(Sec.  307(b) ;  30  U.S.C.  1306) 

8  166.52  Withholding  of  payntenU. 

Except  as  provided  In  1  166.53  through 
S  166.55,  the  Commissioner  will  not  make 
any  payment  to  a  State  In  any  fiscal  year 
unless  the  Commissioner  finds  that  the 
fiscal  effort  of  the  State  for  adult  edu¬ 
cation  from  all  non-Federsd  sources  from 
the  preceding  fiscal  year  was  not  less 
than  the  fiscal  effort  per  student  or  the 
aggregate  amoimt  exp^ded  for  adult 
education  punxxee  from  all  non-Federal 
sources  durhig  the  second  preceding  fis¬ 
cal  year. 

(Sec.  307(b) ;  30  DJ9.C.  1306) 

8  166.53  Allowable  percentage  reduc¬ 
tion. 

(a)  A  State  shall  compute  a  percentage 
reduction  in  fiscal  effort  by  dividing  the 
amount  of  the  reduction  for  the  preced¬ 
ing  fiscal  year  by  the  amount  of  the 
State’s  expenditures  In  the  base  .year. 
(“Base  year”  is  defined  in  $  166.57(c) .) 

(b)  The  Cmnmlssioner  will  consider 
the  maintenance  of  effort  requirement  in 
S  166.51  satisfied  if  the  reduction  In  ex¬ 
penditures  on  a  per  student  or  <m  an  ag¬ 
gregate  basis  in  the  preceding  fiscal  year, 
when  added  to  the  sum  of  any  percentage 
reductions  previously  determined,  does 
not  exceed  five  percait.  A  State  Is  al¬ 
lowed  a  maximum  percratage  reduction 
of  five  percent  below  the  base  year  for 
the  years  for  which  the  Act  is  In  effect. 

(e)  A  State  Intending  to  use  the  allow¬ 
able  percentage  reduetkm  shall  notify 
the  Commlsskmer.  A  State  shall  submit 
the  notification  with  the  annual  pro¬ 
gram  plan  or  as  an  amendment  to  the 
annual  program  plan. 

Example  of  allowable  percentage  reduc¬ 
tion.  If  tbe  flscal  effort  of  a  State,  Including 
Its  local  educational  agencies,  tor  adult  edu¬ 
cation  In  flscal  year  1977  Is  three  percent 
less  tban  Its  flscal  effort  in  Its  base  year 
(e.g..  FT  1976),  tbe  State  must  notify  tbe 
Commissioner  in  Its  annual  program  plan  for 
fiscal  year  1978  or  as  an  amendment  to  tbe 
annual  program  plan.  Tbe  State  may  then 
iise  tbe  remaining  two  percent  of  Its  allow¬ 
able  reduction  In  subsequent  years.  For  ex- 
simple,  when  tbe  State  submits  Its  annual 
program  plan  for  flscal  year  1979,  It  may 
notify  tbe  (Tcmunlssloner  tbat  non-Federal 
expenditures  In  flscal  year  1978  were  two 
percent  less  tban  they  were  in  tbe  base 
year.  At  this  point  the  State  has  used  up  Its 


maxtmnm  allowable  five  peccant  reduction, 
and  may  not  again  raduoa  Ita  non-Federal 
saqMndltuTM  below  tbe  beae  year  unlese  It 
appUea  for  and  la  granted  a  waiver  under 
1 1«8.M  or  1 166AA. 

(See.  431A(a)  of  GEPA;  30  VS.C.  1333) 

8  166.54  Waiver  of  maintenance  of 
effort  nnder  exceptional  circum- ' 
atancea. 

(a)  The  Commlsskmer  may  waive  the 
maintenance  of  effmt  requirement  In 
section  307(b)  of  the  Act  and*i  166.51  if 
the  Commissioner  determines  it  would  be 
equitable  to  do  eo  In  view  of  exceptional 
circumstances  affecting  the  State. 

(b)  A  State  shall  submit  a  request  for 
a  waiver  under  paragraph  (a)  of  this 
sectlcm  with  the  annual  program  plan  or 
an  amendment  to  the  annual  iwogram 
plan.  A  State  shall  Include  tax  the  re¬ 
quest  for  a  waiver  the  reason  for  the  re¬ 
quest  and  any  additional  information 
the  Commissioner  may  require. 

(c)  In  any  case  in  which  a  waiver  is 
granted  under  this  section,  the  Commis¬ 
sioner  will  reduce  the  amount  of  the  Fed¬ 
eral  payment  tor  the  current  fiscal  year 
In  the  exact  pn^xwtion  to  which  the 
flscal  effort  per  student  or  aggregate  ex¬ 
penditure  was  less  than  100  percent  for 
the  secemd  preceding  flscal  year.  For  ex¬ 
ample.  if  a  State,  having  received  a  waiv¬ 
er  imder  this  section,  reduced  its  ex¬ 
penditures  In  the  preceding  fiscal  year  20 
perc^t  below  the  second  iweceding  fis¬ 
cal  year,  the  Commlsskmer  wUl  reduce 
the  amount  of  the  Federal  paymmt  in 
the  current  flscal  year  by  20  percent. 

(d)  Exceptional  circumstances  include 
situations  where  the  State  educational 
agency  or  local  educational  agency  had 
at  least  some  control  of  the  evente  re¬ 
sulting  in  decreased  expoidituies,  but 
nevertheless  made  a  reasimable  effort  in 
a  timely  fashion  to  comply  with  seetkm 
307(b)  of  the  Act.  Exceptional  circum¬ 
stances  as  determined  this  standard 
include,  but  are  not  limited  to,  the  fol¬ 
lowing  situations: 

(1)  The  State  decreased  its  aggregate 
expenditures  for  the  adult  education 
program  due  to  a  justiflaUe  mistake  such 
as  a  reasonable  anticipation  ot  a  de¬ 
crease  in  enrollment  adilch  for  u^ore- 
seen  reasons  failed  to  materialize;  or 

(2)  A  newly  constituted  governing 
body  of  the  State  educational  agency  had 
made  a  reasonable  effort  to  maintain 
expenditures,  but  it  could  not  do  so  due 
to  the  continuing  effect  of  the  predeces¬ 
sor  ETOveming  body’s  policy. 

(e)  Exceptional  circumstances  also 
include  situatlcms  described  In  1166.55 
(d)  where  the  CTommlsslcmer  has  deter¬ 
mined  that  it  would  not  be  equitable  to 
grant  a  waiver  for  very  exceptional  cir¬ 
cumstances. 

(f )  The  Commissioner  will  not  grant  a 
waiver  in  any  case  where  the  State  edu¬ 
cational  agency  or  local  educational 
agency  had  the  fiscal  resources  available 
for  use  to  meet  the  maintraance  of  ef¬ 
fort  requirement  of  the  Adult  Education 
Act  but  failed  to  spend  them. 
(Implements  Sec.  431A(b)  (1)  (A)  of  OXPA; 
30  UA.C.  1233) 
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§  166.55  Waiver  of  mainlcuuiiicc  of 

fort  under  very  exeeplional  eircum* 
stanecs. 

(a)  llie  Commissioner  may  waive  the 
maintenance  of  effort  requirement  In 
sectimi  S07(b)  of  the  Act  and  1166.51  If 
the  Commissioner  determines  it. would 
be  equitable  to  do  so  In  view  of  very  ex¬ 
ceptional  circumstances  affecting  the 
State. 

(b)  A  State  shall  submit  a  request  for 
a  waiver  tmder  pcu'agraph  (a)  with  the 
annual  program  plan  or  an  amendment 
to  the  annual  program  plan.  A  State 
shall  Include  in  the  request  for  a  waiver 
the  reason  for  the  request  and  any  addi¬ 
tional  information  the  Conunissioner 
may  require. 

(c)  In  any  case  in  which  a  waiver  is 
granted  tmder  this  section,  the  Commis¬ 
sioner  will  not  reduce  the  Federal  pay¬ 
ment  for  the  current  fiscal  year. 

(6ec.  4SlA(b)  (1)  (B)  of  OEPA) 

(d)  Very  exceptional  circumstances  in¬ 
clude  situations  where  the  State  educa- 
ti(xial  agency  or  local  educational  agency 
had  no  control  of  the  events  resulting  in 
decreased  expenditures  but  made  a  rea- 
sonidsle  effort  in  a  timely  fashion  to  com¬ 
ply  with  section  307(b)  of  the  Act  Very 
exceptional  circumstances  as  determined 
by  this  standard  Include,  but  are  not  lim¬ 
ited  to,  the  following  situations: 

(1)  Ihe  tax  base  of  the  State,  includ¬ 
ing  its  local  educational  agencies,  has  de¬ 
creased  very  significantly  due  to  several 
factors:  e.g.,  the  removal  of  property 
from  the  tax  roll  because  of  urban  re¬ 
newal,  government  acquisition  of  previ¬ 
ously  taxed  pnHserty  in  substantial 
amount,  or  natural  or  man-made  disas¬ 
ter  of  taxable  property; 

(H.R.  94-1071,  p.  233) 

(2)  The  capacity  to  raise  funds  for 
adult  education  is  out  of  the  control  of 
the  State  educational  agency  because  of 
a  very  substantial  need  of  the  State  to 
reduce  fiscal  resources  for  education  in 
general,  or  fiscal  resources  have  been  di¬ 
verted  very  significantly  to  other  func¬ 
tions  which  are  not  within  the  control  of 
the  State  educational  agency ; 

(H  R.  94-1071,  p.  233) 

(3)  Situations  which  occur  in  States 
where  State  law  requires  that  a  local  ed¬ 
ucational  agency  must  go  to  the  voters 
for  special  levies  to  meet  operating  ex¬ 
penses  over  and  above  those  guaranteed 
by  the  State,  and  the  local  educational 
agency  has  gone  to  the  voters  as  many 


times  as  State  law  permits  and  has  failed 
to  gain  voter  approval; 

(H  Jl.  94-1071,  p.  3SS) 

(4)  The  State.  In  the  second  year  pre¬ 
ceding  the  year  tor  which  the  annual 
program  plan  Is  sidxnltted,  Incurred  a 
substantial  nonrecurring  expense  which 
did  not  result  In  an  Increase  in  the  fiscal 
effort  at  its  regular  adult  education  pro¬ 
gram; 

(5)  Decreased  expenditures  by  the 
State  which  are  directly  attributable  to 
strikes  Involving  educational  and/or 
service  personnel; 

(6)  Reductions  of  services  to  adults 
which  are  directly  attributable  to  energy 
shcHiages  or  conservation  measm^ 
which  resulted  in  a  general  reduction  of 
educational  services  throughout  the 
State  or  any  of  its  local  educatlcmal 
agencies;  or 

(7)  The  tax  revenues  of  the  State  or 
its  local  educational  agencies  are  re¬ 
duced  due  to  the  State’s  adoption  of  an 
equalization  formula. 

(Implements  sec.  431A(b)  (1)  (B)  oi  OEPA: 
20  U.S.C.  1232;  HJl.  94-1701,  p.  233) 

(e)  The  Commissioner  will  not  grant 
a  waiver  in  any  case  where  the  State  ed¬ 
ucational  agency  or  local  educaticmal 
agency  had  the  fiscal  resources  available 
for  use  to  meet  the  maintenance  of  ef¬ 
fort  requirement  but  failed  to  spend 
them. 

(Implements  sec.  431A(b)  ( I )  (B)  of  OEPA: 
20  U.S.C.  1232) 

§  166.56  RcKluruliun  of  eNitciidilurc 
levels. 

The  Commissioner  will  consider  a 
waiver  under  S  166.54  or  $  166.55  equita¬ 
ble  in  order  to  reflect  exceptional  cir¬ 
cumstances  or  very  exceptional  circum¬ 
stances  (as  the  case  may  be)  only  if  the 
State  agrees  to  restore  future  expendi¬ 
ture  levels  to  the  level  which  existed 
prior  to  the  year  for  which  the  waiver 
was  granted.  If  in  any  future  year  ex¬ 
penditures  are  not  restored  to  the  level, 
the  Commissioner  will  not  consider  the 
maintenance  of  effort  requirement  ot 
section  307(b)  of  the  Act  satisfied  unless 
the  Cemunissioner  grants  an  additional 
w’aiver  for  that  year. 

Example.  A  State  expends  $1,000,000  In 
non-Pederal  resources  for  tbe  adult  educa¬ 
tion  program  in  fiscal  year  1976.  Tbe  non- 
Federal  expenditures  In  fiscal  year  1977  are 
$800,000.  The  State  applies  for  a  waiver  of 
maintenance  of  effort  In  fiscal  year  1978  be¬ 
cause  of  the  reduction  In  fiscal  year  1977.  A 
waiver  Is  granted  In  fiscal  year  1978  for  the 
reduction  in  fiscal  year  1977.  In  determining 
its  level  of  expenditures  for  fiscal  year  1978. 


the  State  cannot  use  $800,000  (the  level  of 
expenditures  In  fiscal  year  1977)  but  must 
use  the  $1,000,000  (tbe  level  of  expenditures 
in  fiscal  year  1976). 

(Implements  Sec.  4SlA(b)  of  OEPA;  20 
UB.C.  1232) 

§  166.57  Definitions  for  Subparl  F. 

(a)  The  "preceding  fiscal  year"  for 
purposes  of  computing  maintenance  of 
expenditure  means  ^  the  first  twelve- 
month  fiscal  period  most  commonly  used 
in  the  State  for  (HBcial  reporting  pur¬ 
poses  which  is  prior  to  the  period  for 
which  the  current  annual  program  plan 
will  be  in  effect. 

(b)  The  "second  preceding  fiscal  year" 
means  the  second  twdve-mcHith  period 
most  commonly  used  in  a  State  for  offi¬ 
cial  r^wrting  purpKises,  which  is  prior  to 
the  period  for  which  the  current  annual 
program  plan  will  be  in  effect. 

(c)  The  "base  year"  means  the  first  or 
second  fiscal  year  as  determined  by  the 
State  which  precedes  the  fiscal  year  in 
which  the  State  first  uses  the  allowable 
percentage  reduction.  ITie  base  year  may 
not  be  a  fiscal  year  which,  because  re¬ 
duced  non-Federal  expenditures  in  that 
year,  was  the  basis  for  a  waiver  granted 
under  S  166.54  or  §  166.55. 

(Sec.  431A(a)  of  OEPA;  20  UB.C.  1232) 
.Appendix  A  [Amended] 

7.  Assurance  (8)  of  the  State-Federal 
Agreement  set  forth  in  Appendix  A  of 
this  part  is  amended  to  read  as  follows: 
•  •  •  •  • 

(8)  Tbe  statement  checked  below  reflect 
the  State's  maintenance  of  effort  for  the 
preceding  fiscal  year; 

..  (a)  The  State  bad  available  for  expendi¬ 
ture  for  adult  education  from  non- 
Pederal  sources  for  the  preceding 
fiscal  year  an  amount  which  was  not 
less  than  the  fiscal  effort  per  student 
or  tbe  aggregate  amount  expended  for 
adult  education  purposes  from  non- 
Pederal  sources  during  tbe  second 
preceding  fiscal  year;  OR 
..  (b)  Notification  of  reduction  under  reg¬ 
ulation  I  166.63  and  su^jortlng  doc¬ 
umentation  are  attached  (Base  year 
used  for  notification  purpoees  is  fis¬ 
cal  year  19...);  OR 

-.  (c)  Request  for  waiver  under  exceptional 
drcumstancee,  together  with  eup- 
ptMTtlng  documentation,  is  hereby 
submitted  as  an  attachment  to  this 
plan;  OR 

..  (d)  Request  for  waiver  under  very  ex¬ 
ceptional  circumstances,  together 
with  supporting  documentation,  is 
hereby  submitted  as  an  attachment 
to  this  plan. 
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